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ANALYSIS OF THE CONTRIBUTIONS RECEIVED  
ON THE REVISION OF THE CUV UR 

In its letter A 90-01/503.2013 of 12 November 2013, the Secretariat of OTIF sent the Member 
States, the regional organisations that have acceded to COTIF and the various participants the 
minutes of the 1st session of the working group on the revision of the CUV UR, which was 
held in Berne on 17 October 2013, and a new draft proposal from the Secretary General of 
OTIF, the aim of which is to clarify the responsibilities of the keeper in the light of the vari-
ous questions that were raised at the working group. 

Below you will find the reactions OTIF has received on this new proposal by the Secretary 
General, transmitted by the representatives of Serbia, France, Slovakia and the European 
Commission's DG MOVE, as well as by interested stakeholders, such as the International 
Union of Wagon Keepers (UIP), the Community of European Railway and Infrastructure 
Companies (CER) and the International Association of Private Sidings Users (AIEP). 

 

A - POSITIONS OF THE STATES 

 

1. Serbia's position  

Serbia proposes to amend Article 7 and Article 9 of the CUV UR. 

Article 7 
Liability for loss or damage caused by a vehicle 

Current wording Proposed wording 

§ 1 The person who, pursuant to a con-
tract referred to in Article 1, has 
provided the vehicle for use as a 
means of transport shall be liable for 
the loss or damage caused by the 
vehicle when he is at fault. 

§ 2 The contracting parties may agree 
provisions derogating from § 1. 

 

§ 1 The keeper, pursuant to a contract 
referred to in Article 1, shall be li-
able for the loss or damage caused 
by the vehicle, when the damage 
stems from a defect in the vehicle. 

§ 2 He shall be relieved of this liabil-
ity if he proves that this defect 
was caused by the railway under-
taking using the vehicle. 

 

 

Justification: this proposed amendment is similar to UIC's proposal for Article 7, but is not 
identical. Serbia is of the opinion that the "person who provides the vehicle for use as a 
means of  transport" can be only the keeper. 
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Article 9 
Liability for servants and other entities 

Wording proposed by the Secretariat Wording proposed by Serbia 

§ 3 In the scope of application of the 
ATMF Uniform Rules, the entity 
in charge of maintenance (ECM) 
shall be considered as a person 
whose services the keeper makes 
use of to maintain the vehicle. 

It is the responsibility of the keeper to des-
ignate in the contract defined in Article 1 
an ECM and to ensure that the exchanges 
of information between the ECM and the 
railway undertaking are in conformity 
with the prescriptions of ATMF. 

 

§ 3 In the scope of application of the 
ATMF Uniform Rules, the entity 
in charge of maintenance (ECM) 
shall be regarded as an entity 
whose services the keeper makes 
use of to maintain the vehicle. 

It is the responsibility of the keeper to des-
ignate in the contract defined in Article 1 
all ECMs assigned to railway vehicles that 
he is in charge of and to ensure that the 
exchanges of information between ECMs 
and railway undertakings are in confor-
mity with the provisions of ATMF. 

It is the responsibility of the keeper to in-
form his contracting partner defined in Ar-
ticle 1 of every significant change regarding 
the status of the designated ECM. Signifi-
cant change means that the designated 
ECM has changed in accordance with the 
provisions of Article 5 of Annex A to the 
ATMF UR. 

 

 

Justification: the amendment proposes to replace the word "person" with the word "entity", 
which is more appropriate. 

In Article 2 CUV (Appendix D to the Convention) the definition of ECM uses the word 
"entity" to describe the role of ECM. 

A keeper can have contracts with one or more ECMs, so he has to designate them all in the 
contract defined in Article 1. 

Keepers must be responsible for informing their contracting partners when the ECM is 
changed, because we cannot rely on ECMs themselves to inform the registration entity when 
the ECM certificate is revoked by the certification body, or to ensure that the NVR is updated 
properly.  

Comments by the Secretariat of OTIF 

For Article 7, Serbia supports an initial proposal that UIC made in the working group. As the 
only person who can hand over a vehicle for use as a means of transport is "the keeper", 
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Serbia proposes to include the keeper at the beginning of paragraph 1 of Article 7 and to 
attribute to him direct liability for loss and damage caused by the vehicle when such loss or 
damage is the result of a defect in the vehicle.  

As mentioned at the first meeting of the working group, the Secretariat still has some reserva-
tions concerning this amendment. This is because in the current wording, there is a suppletory 
rule, which the parties may choose not to apply. In this respect, the Secretariat shares France's 
position, which is to await the outcome of the GCU's internal work in 2014 before proposing 
any amendments. 

In Article 9 of the CUV UR, Serbia proposes replacing the word "person" by "entity". For the 
Secretariat, this amendment of form would have the disadvantage of incorporating different 
wording for ECMs and for infrastructure managers (Article 9 § 2). 

Serbia proposes to add a third paragraph to § 3 detailing the information the keeper has to 
provide to the railway undertaking and to all the parties to a contract of use concerning sig-
nificant changes made to a vehicle (such as incidents and accidents relating to wagon safety). 
This information is described in ATMF and in the Secretariat's view, is already covered in the 
second paragraph of the new paragraph 3 of Article 9. 

An alternative wording of the second paragraph is therefore proposed, which is in line with 
the proposal by CER (B- 1 of this document). This point should be discussed at the meeting 
of the working group on the basis of the practical aspects of actual contracts. 

2. France's position  

Comments from France 

The French authorities consider in particular that the provisions of CUV must be compatible 
with the distribution of tasks, and the responsibilities they entail, between wagon keepers, 
entities in charge of maintenance (ECM) and railway undertakings under Commission 
Regulation (EU) 445/2011 of 10 May 2011 and Article 15 § 2 of ATMF. The result of this is 
that it is up to the ECM chosen by the vehicle keeper and not up to the railway undertaking to 
ensure the safe running of the wagon. 

For France, it would seem that the current wording of Article 7 of the CUV has led to some 
interpretations in the case law which are not very compatible with these rules, because they 
place the entire burden of proof of a defect in the rolling stock on the railway undertaking 
alone. This reduces the usefulness of the provisions of the Convention referred to above if 
this leads to the railway undertaking alone – unless there are exceptional circumstances – en-
suring that the rolling stock can be operated safely. 

France therefore believes that it would be useful if Article 7 of Appendix D were to set out 
more clearly the rules concerning the parties' commitments to responsibility, particularly in 
terms of the notion of "cause" or "fault", in order better to reflect the distribution of the tasks 
provided for in the European texts. 



6 

G:\Recht\CUV\Questions juridiques\Groupe de travail révision CUV – 2e session\CUV_2-3_Analysis of positions_e.doc 

The French authorities have noted that at the beginning of 2014, there will be some work on 
the General Contract of Use of Wagons (GCU) between keepers and rail transport undertak-
ings grouped in the GCU in order to define the liability regime for the various parties to the 
contract before the end of March 2014. In the positive event that the sector were to reach an 
agreement in line with the principles outlined above, it might suffice simply to amend the 
CUV to clarify the elements defining the participants in such a way as to bring the CUV into 
line with the other Appendices. 

Similarly, France is in favour of clarification and of standardising the concept of keeper 
throughout the various Appendices of COTIF. It seems to us that the obligations of the 
various actors should be based around the following notions: the keeper operates the wagon, 
the rail transport undertaking operates the train and the entity in charge of maintenance 
(ECM) acts as the keeper's agent. 

Proposal from France 

France proposes to reword points a), c) and d) of Article 2 of the CUV UR in the following 
terms: 

 

Lastly, the OTIF Secretariat's proposals for amendments to Article 9, § 3 and 4 might be 
acceptable to France, subject to the discussions on the ATMF (Uniform Rules concerning the 
Technical Admission of Railway Material used in International Traffic) that are currently 
taking place. 

Wording proposed by the Secretariat Wording proposed by France 

a) "rail transport undertaking" means a 
private or public undertaking which 
is authorised to carry persons or 
goods and which ensures traction; 

c)  "keeper" means the person or 
entity that, being the owner of a 
vehicle or having the right to use 
it, exploits the vehicle as a means 
of transport; 

d) "entity in charge of maintenance" 
(ECM) means the entity that is in 
charge of the maintenance of a 
vehicle defined in Article 2 of the 
ATMF Uniform Rules;  

a)  "rail transport undertaking" means a 
private or public undertaking which 
is authorised to operate a train for 
the carriage of persons or goods 
and which ensures traction; 

c)  "keeper" means the physical or 
legal person that, being the owner 
of a vehicle or having the right to 
use it, operates the vehicle as a 
means of transport; 

d)  "entity in charge of maintenance" 
(ECM) means the entity that is in 
charge of the maintenance of a 
vehicle defined in Article 2 of the 
ATMF Uniform Rules. 
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Comments by the Secretariat of OTIF 

France correctly points out that the liability regime of Article 7 should first be discussed in 
depth by the GCU group. 

With regard to the change of definitions, the Secretariat underlines that it would be 
appropriate to have homogeneous definitions, at least for railway undertakings and keepers: 
France's suggestion would lead to specific definitions in CUV, which is not the Secretariat's 
position. 

With regard to Article 9, France shares the Secretariat's point of view and seems to agree with 
the texts that have been proposed. 

3. Slovakia's position  

Amendment of Article 7 of the CUV 

Slovakia proposes to amend Article 7 § 1 and 2 concerning liability for loss or damage caused 
by a vehicle, as follows: 

Current wording Proposed wording 

§ 1 The person who, pursuant to a con-
tract referred to in Article 1, has 
provided the vehicle for use as a 
means of transport shall be liable for 
the loss or damage caused by the 
vehicle when he is at fault. 

§ 2 The contracting parties may agree 
provisions derogating from § 1. 

 

§ 1 The person who, pursuant to a con-
tract referred to in Article 1, has 
provided the vehicle for use as a 
means of transport shall be liable for 
the loss or damage caused by the 
vehicle when the loss or damage is 
attributable to a defect in the ve-
hicle. 

 

§ 2 He shall be relieved of liability if 
he furnishes proof that the defect 
was caused by a fault on the part 
of the railway undertaking. 

 

 

Comments by the Secretariat of OTIF 

As Slovakia only contacted OTIF the day before the working group's session on 17 October, 
the working group had left this issue open until the next meeting of the working group so as 
to give all delegations the opportunity of examining it in more detail. 

The Secretariat has the same reservations on this proposal, which is similar to that of Serbia. 
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B – THE STAKEHOLDERS' POSITION 

 

1. CER's position  

– In Article 2 c): CER refers to the remark contained in the comments from CER (§ 3) 
dated 12.9.2013. In the French version at least, CER proposes to use the words that 
are in Directive 2008/57/EC, because in the CUV, it is the rail transport undertaking 
(and not the keeper) which uses the vehicle:  

"keeper" means the person or entity that, being the owner of a vehicle or having the 
right to use it, exploits the vehicle as a means of transport". 

– In Article 3 § 1: CER refers to the remark made in its document of 12.9.2013 (§ 2). 
To make the text clear, CER proposes to replace "the person who provides a vehicle, 
pursuant to a contract referred to in Article 1," by "the keeper who provides a 
vehicle, pursuant to a contract referred to in Article 1". 

CER also proposes to delete letter b), which reads: 

b) when applicable, a statement of the rail transport undertaking to whose 
vehicle park the vehicle belongs; 

– In Article 7: CER supports the proposal submitted by Slovakia at the last meeting.  

– In Article 9 § 3, the first paragraph is very relevant, but the second is not correct, 
because the ECM is not designated in the contract. According to EU and OTIF law, 
the ECM is designated in the vehicle register (NVR in the EU). This is important 
because there have been some bad experiences where some deceptive keepers have 
designated as the ECM entities which had no contract with them  
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  CER therefore proposes the following wording: 

Wording proposed by the Secretariat Wording proposed by CER 

§ 3 In the scope of application of the 
ATMF Uniform Rules, the entity in 
charge of maintenance (ECM) shall 
be considered as a person whose 
services the keeper makes use of to 
maintain the vehicle. 

It is the responsibility of the keeper to desig-
nate in the contract defined in Article 1 an 
ECM and to ensure that the exchanges of 
information between the ECM and the rail-
way undertaking are in conformity with the 
prescriptions of ATMF. 

 

§ 3 In the scope of application of the 
ATMF Uniform Rules, the entity in 
charge of maintenance (ECM) shall 
be regarded as an entity whose 
services the keeper makes use of to 
maintain the vehicle. 

It is the responsibility of the keeper to desig-
nate in the contract defined in Article 1 all 
ECMs assigned to railway vehicles that he 
is in charge of and to ensure that the ex-
changes of information between ECMs and 
railway undertakings are in conformity with 
the provisions of ATMF. 

It is the responsibility of the keeper of the 
vehicle: 

to designate an ECM and to register it in the 
data bank listed in Article 13 of ATMF; 

to ensure that the exchanges of information 
between the ECM and the railway undertak-
ing are in conformity with the provisions of 
ATMF; 

for a freight wagon, to ensure that this ECM 
is and remains certified according to the 
ATMF annex "Certification and auditing of 
entities in charge of maintenance (ECM)".  

 

Comments by the Secretariat of OTIF 

For Article 2 c), the Secretariat can support the proposal, but wishes to maintain the same 
definitions in ATMF and CUV. 

With regard to Article 3, the Secretariat is indeed of the view that it would be interesting to 
remove the ambiguity concerning the nature of "the person who, pursuant to a contract re-
ferred to in Article 1, has provided the vehicle". It should be clear that throughout the text, 
this is the keeper. In contrast, there seems to be no reason to delete letter b). 

With regard to Article 7, as for the equivalent proposal on this issue, the Secretariat reserves 
its position. 
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The proposal to amend Article 9 § 3 drafted by OTIF's Secretary General contains two 
paragraphs with very different content. One refers to the ECM as a person whose services the 
keeper makes use of to maintain the vehicle; the other requires the keeper to designate the 
ECM in the contract and to ensure that the exchange of information between the ECM and the 
carrier is in conformity with the provisions of ATMF. 

The Secretariat does not share CER's position on the amendment of the second paragraph: it is 
in fact the contract which embodies the fact that an ECM is attributed to a wagon. Entry into 
the register is a consequence of this and in no case constitutes proof of the actual allocation of 
the ECM. CER also agrees, as it writes: "there have been some bad experiences where some 
deceptive keepers have designated as the ECM entities which had no contract with them". 

2. UIP's position 

With regard to the text proposed by the Secretariat for Article 2 c): 

"keeper" means the person or entity that, being the owner of a vehicle or having the right to 
use it, exploits the vehicle as a means of transport 

Comments: UIP welcomes the (partial) alignment of the wording of the definition of “keeper” 
with the more recent wording in Article 2 n) ATMF which is also consistent with the wording 
used in the EU Safety and Interoperability directives as well as with the wording used in the 
General Contract of Use for Wagons (GCU). 

With regard to the text proposed by the Secretariat for Article 2 e): 

"entity in charge of maintenance" (ECM) means the entity that is in charge of the mainte-
nance of a vehicle defined in Article 2 of the ATMF Uniform Rules 

Comments: In the view of UIP the question must be raised whether it makes sense to have a 
definition of ECM in the CUV which is just a reference to another definition in the ATMF, 
considering that the scope of application of CUV and ATMF is not identical. This definition 
will have no meaning for countries applying the CUV but not the ATMF (e.g. France, United 
Kingdom, Spain, Norway, Czech Republic and Slovakia). 

If a reference to the ECM in the CUV is considered necessary at all, the term "ECM" should 
be defined in a more general way in order to include both ECMs based on ATMF and on the 
identical concept of ECM in the EU legislation. 

With regard to the text proposed by the Secretariat for Article 9 § 3, 1st paragraph: 

In the scope of application of the ATMF Uniform Rules, the entity in charge of maintenance 
(ECM) shall be regarded as a person whose services the keeper makes use of to maintain the 
vehicle. 

Comments: UIP agrees with the principal interpretation that within the scope of Article 9 
CUV the ECM is to be considered a servant of the keeper. The proposed text contains a rule 
of interpretation comparable to Article 7.2 of the GCU: "For the purposes of this contract and 
vis-à-vis the other signatories, the keeper is considered to be, and have the responsibilities of, 
the entity in charge of maintenance for the wagon. " 
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UIP therefore supported the similar amendment proposed during the 1st session of the work-
ing group on 17 October 2013: "The entity in charge of maintenance designated by the keeper 
shall be considered as a person whose services the keeper makes use of regarding his obliga-
tions concerning the vehicle." 

However, the new wording of the proposed amendment now limits the application of the rule 
to the scope of application of ATMF. In UIP’s view, this raises the question of whether an 
ECM based not on ATMF but on the identical concept in the EU legislation should be 
considered a servant of the keeper or not, and if not, why not. 

A rule of interpretation should serve to provide clarification. However, a rule of interpretation 
in the CUV limited to the parallel application of the ATMF does not clarify, but instead po-
tentially creates confusion. 

With regard to the text proposed by the Secretariat for Article 9 § 3, 2nd paragraph: 

It is the responsibility of the keeper to designate in the contract defined in Article 1 an ECM 
and to ensure that the exchanges of information between the ECM and the railway undertak-
ing are in conformity with the prescriptions of ATMF. 

Comments from UIP: The obligation created for the keeper by the first part of the sentence – 
to designate an ECM for each individual contract of use – will be practically impossible to 
fulfil in many cases. 

As freight wagons travel across borders and are frequently interchanged between railway un-
dertakings (RUs), they can be subject to several successive contracts of use within one chain 
of transport. Whether within the scope of application of the GCU or just the CUV, such indi-
vidual contracts of use are usually concluded by the mere fact of wagons being accepted in a 
train. There are regularly no individual negotiations and no individual documentation of the 
contracts of use. The keeper in many cases may not even have any knowledge of which RU 
uses his wagon and therefore may not have a chance to agree specific contents of the contract 
of use. 

Apart from this practical obstacle the question must be asked which purpose a mandatory 
obligation to identify the ECM of a wagon in each individual contract of use under the CUV 
should serve? 

Under ATMF, as well as under EU rules, each wagon has to have an ECM designated and 
registered before ever being entered into any contract of use. The contract of use would there-
fore only repeat the contents of a public register – the "designation" of the ECM must have 
happened before. 

The obligation for the keeper mentioned in the second part of the sentence – to ensure ex-
changes of information between the ECM and RU are in conformity with ATMF – is in fact 
only a reference to obligations of the keeper already existing elsewhere. The reference is also 
again limited to ATMF. 

If a reference to public law obligations outside of the CUV is to be considered, in the view of 
UIP this should be a more general one without specifically naming ATMF or other sources of 
public law obligations for wagon keepers or RUs. From a systematic point of view the CUV 
deals solely with the contractual obligations of the parties under civil law. Public law obliga-
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tions should not be entered into the CUV and a reference to them in the view of UIP is not an 
urgent necessity. 

Comments by the Secretariat of OTIF 

UIP supports the first paragraph of the proposal to amend Article 9 § 3 drafted by the 
Secretary General of OTIF, but with regard to the second paragraph, UIP raises the question 
of the reference to ATMF standards and the non-application of its rules by certain countries. 
Notwithstanding this, UIP's concerns could soon be redundant, as the Member States of the 
European Union withdraw their reservations against the ATMF UR.  

Having said this, this explicit reference to ATMF in the body of the text could be replaced by 
an explanatory note clarifying the fact that this provision applies both to States that have rati-
fied ATMF and to the EU States, whether they have ratified ATMF or not. 

UIP believes it would be very difficult to proceed as required by the second paragraph of 
Article 9 § 3 and says that in practice, the transport chain complicates designation of the 
ECM, because each contract is concluded simply by acceptance for transport or by the carrier, 
and most of the time, the keeper does not know which transport undertaking is using his 
vehicle and he is unable to make additions to the contract of use as soon as he wishes to.  

For the Secretariat, this argument has no real basis, particularly as the fact that the wagon can 
be exchanged between multiple networks is already provided for in the GCU, which requires 
the presence of multiple information to this effect. In addition, Article 7.2 of the GCU 
stipulates that "the keeper must furnish proof to user RUs on request that the maintenance of 
his wagons is compliant with the legislation in force".  

Therefore, it does not seem out of place or particularly disadvantageous to designate an ECM 
in the contract, as this reference can also be indirect and can be updated (e.g. by reference to a 
register, the keeper accepting responsibility for the accuracy of the information given there). 
In addition, the keeper's liability can only be clearly established in the context of a contract. 

The same applies to the exchanges of information between the RUs and the ECM, where the 
ECM Regulation and the UTP give preference to the contractual route, as the ECM 
Regulation stipulates, for example in Article 5 § 3, "Following contractual arrangements, a 
railway undertaking may request information for operational purposes on the maintenance of 
a freight wagon. The entity in charge of the maintenance of the freight wagon shall respond to 
such requests either directly or through other contracting parties. " 

So there is no need to see any mixture of provisions of a public nature and provisions of 
private law in the Secretariat's proposal. On the contrary, the latter is precisely part of the 
purpose of CUV, which is a regulatory model contract which is mostly suppletory. That is to 
say that it is an instrument of public law which aims to regulate contracts under private law in 
such a way as to ensure that the law is applied uniformly and that the actors are given real 
legal certainty. 

One argument can however be retained in UIP's position in terms of the difficulty the keeper 
has in ensuring that the exchanges of information between the railway undertakings and the 
ECM are consistent with ATMF. It may be sufficient to recall that the contract must provide 
for these exchanges. 
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3. AIEP's position  

AIEP notes with satisfaction that the draft corresponds to the discussions at the working 
group on 17 October 2013 and provides a good basis for future discussions. 

The main objective, i.e. the correct legal incorporation of the entity in charge of maintenance 
(ECM) into the CUV UR, seems to AIEP to have been achieved. The definition of the keeper, 
which is in line with the EU and ATMF, is also satisfactory.  

AIEP thinks that regulating the exchange of information poses a fundamental problem, given 
that the solution proposed would alter the legal character of the CUV UR. Unlike ATMF, 
which is public law, the CUV UR are part of international private law and it is therefore 
against this background that they govern the contractual relationship between legal persons 
(railway undertakings and keepers). The ATMF UR have a sovereign character, have force of 
law for subjects of law and apply independently of the existence and setting up of contractual 
relations. This fundamental difference between the CUV UR and the ATMF UR must be re-
spected and maintained, otherwise COTIF would run the risk of losing its clear structure and 
legal logic. 

With regard to the legal definition of "keeper" (Art. 2 c) CUV), AIEP believes that the word-
ing proposed corresponds in the three languages to the wording of ATMF UR once the part 
concerning the vehicle register has been removed. 

In French however, "comme moyen de transport" has been replaced by "en tant que moyen de 
transport". Was this done inadvertently or deliberately? 

The following difference, which already appears in the ATMF UR, is more problematical: the 
German "Verfügungsberechtigung" ("droit de disposition") is rendered in French as "droit de 
l'utiliser" and in English as "right to use it". This translation is too weak and restrictive. The 
railway undertaking has a simple right of use, which is rightly the subject of the contract of 
use according Article 1 of the CUV UR; in no case does a simple right of use confer or be 
able to confer the capacity of keeper. 

It would therefore seem more precise and correct to translate "Verfügungsberechtigung" as 
droit de disposition" and "right to dispose of it", as in the applicable CUV UR. For the Eng-
lish version and the associated reservations, it should be noted that in legal language "to dis-
pose of it" may also mean "dispose of, cede, sell, get rid of". 

In addition, in Art. 18 of CIM, "Verfügungsrecht über das Gut" ("Droit de disposer de la 
marchandise") is translated as "Right to dispose of the goods". 
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This terminology issues will obviously have to be dealt with in the light of the terminology 
used in the EU. In the EU, "Verfügungsrecht" is correctly translated into French by "droit de 
disposition", while "Right to use it" is used in English. 

As there are major consequences in being a keeper in terms of liability and in view of Article 
45 § 1 of COTIF, which says that in case of differences, only the French text prevails, the 
accuracy and consistency of the terminology used in COTIF are of considerable importance. 

As for the legal definition of "ECM" (Art. 2 d) CUV), according to AIEP, it would be a good 
idea to take over word for word in German the definition given in Art. 2 h) of ATMF and thus 
to write "[...] die Stelle, deren Aufgabe die Instandhaltung eines Wagens ist [...]" rather than 
"[...] die für die Instandhaltung eines Wagens zuständige Stelle [...]”. 

In terms of considering ECMs as agents (Art. 9 § 3 para. 1 CUV), AIEP believes that it is 
objectively right and correct legally to consider ECMs as agents of the keeper. 

However, it seems neither essential nor appropriate to limit this legal construct to the States 
parties to ATMF. For cases that arise in countries that only apply the CUV UR and not the 
ATMF UR (i.e. at present: Czech Republic, France, Monaco, Norway, Slovakia, Spain and 
United Kingdom) there might be a lot of legal uncertainty, as it is not established immediately 
in all national laws whether the ECM is considered as a third party or an agent. But this 
question is vitally important in determining whether the keeper is liable or relieved from 
liability. 

AEIP also makes the following editorial comment concerning the German version: no comma 
is necessary after "[...] Einheitlichen Rechtsvorschriften ATMF [...]". 

With regard to the exchanges of information (Art. 9 § 3 para. 2 CUV), AIEP is of the view 
that this provision is wrong insofar as it modifies the CUV UR and calls into question their 
reputation as legislation that is irreproachable. 

The keeper's obligation to designate an ECM and to ensure the exchange of information be-
tween the ECM and the railway undertaking comes under public law and hence the law of the 
EU and ATMF. The corresponding regulatory and safety provisions do not justify the issuing 
of instructions on how to structure contractual relations. This does not exist in any other mode 
of transport and the rail sector must guard against this. 

The explanation according to which Art. 15 § 2 of ATMF is not worded clearly enough can-
not justify intervening on the wrong subject. Any clarification and additions that might be 
necessary for the exchange of information between the ECM and the railway undertaking 
should appear in EU law and/or the ATMF. For the rest, AIEP is of the view that the (equiva-
lent) provisions of Art. 5.2 of Regulation 445/2011 and Annex A of ATMF are entirely clear 
and complete, that they explicitly prescribe the exchange of information between those in-
volved in the maintenance process and explain that the ECM requesting certification must be 
able to provide proof, on the basis of the assessment criteria of Annex III, that these processes 
have been followed. 
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In conclusion, it believes that it might be possible to envisage supplementing the CUV UR 
along the lines of CIM Art.2 and to introduce a provision (e.g. between Art. 2 and Art. 3) 
referring very generally to public law with (declaratory) reserves. AIEP would be in favour of 
this approach. 

Comments by the Secretariat of OTIF 

In general, AEIP agrees with the OTIF Secretariat's proposal concerning the wording of 
Article 2 of the CUV UR. The Secretariat will of course do everything possible to align the 
different language version of the CUV UR along these lines. However, the Editorial 
Committee will have to deal with this when the time comes. 

AIEP believes that it is right to consider ECMs as agents of the keeper. 

With regard to Article 9, the concerns raised by UIP and AIEP are the same and the 
Secretariat's position is identical. 
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