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DISCUSSIONS
1. Opening of the session

The Secretary General, Mr Davenne, opened the session and welcomed the experts from the
States, the national safety authorities and the stakeholders who were present at this 3™ session
of the CUV working group.

2. Election of Chairman

The working group elected the head of OTIF's legal service to chair the 3™ session of the
CUV working group.

3. Adoption of the agenda

- Doc. CUV 3/1 - Provisional agenda
The working group adopted the agenda, as shown in document CUV 3/1.
4. Approval of the minutes of the 2" session

- Doc. CUV 3/2 — Corrections requested by delegates

The Chairman reminded delegates that D and F had requested some corrections to the
provisional minutes of the 2" session. These corrections had been submitted to the working
group in document CUV 3/2.

CER requested two further corrections to the minutes. The first was to add a new paragraph
under the heading "4.4 New 8 3 of Article 9 — second paragraph” (page 6 of the provisional
minutes). This new paragraph reads as follows: "CER noted that there was a copy-paste error
in document CUV 2/3 dated 21 January 2014 (page 9, right-hand column, wording proposed
by CER): the second paragraph ("It is the responsibility of the keeper to designate in the
contract defined in Article 1 all ECMs assigned to railway vehicles that he is in charge of and
to ensure that the exchanges of information between ECMs and railway undertakings are in
conformity with the provisions of ATMF.") should be deleted. The second correction was to
add the following new paragraph at the end of the text of heading "4.6 — Proposal from
Slovakia — Amendment to Article 7 of the CUV UR": "CER emphasised that it should not be
forgotten that CUV concerned more than just freight wagons and reminded the meeting that it
was important to resolve the problem caused by the current wording of Article 7 § 1 of
CuVv.".

The working group formally approved the minutes of the 2" session with the corrections
requested by D, F and CER.
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5. Revision of Appendix D (CUV UR) to COTIF
- Doc. CUV 3/3 — Proposal from OTIF
5.1 Article 2 b) - Definition of vehicle

Coming back to a comment made by D on keeping the term "Wagen" (see minutes of the 2™
session of the working group, p. 4), the Secretariat highlighted the differences in terminology
used in French and German with regard to the generic terms of "véhicule” and "Wagen",
which only has this meaning in German. Point 2 of Article 2 of the Explanatory Report
concerning definitions explains this difference. The Secretariat proposed to bring the same
clarification to the English term "vehicle™ and not to change the use of the term "Wagen" in
the German version of CUV, even though using the term "Fahrzeug" throughout the German
text would have had the advantage of making the various language versions completely
homogeneous.

CER drew delegates' attention to the fact that while Directive 2008/57/EC also stated that
vehicles had to be able to circulate on their own wheels, the European Parliament and the
Council had agreed to delete this requirement in the 4™ railway package, as there were
articulated vehicles with different bodies each having their own number. CER also regretted
that the current version of CUV did not apply to means of traction, given that there were
currently numerous rolling stock operating companies (ROSCO).

The SG acknowledged that CER's comments were very relevant, but that the Secretariat of
OTIF thought it was premature to regulate contracts between ROSCOs and railway
undertakings concerning much more complex railway material.

The working group supported keeping the definition of "vehicle™ as shown in document
CUV 3/3 and supported including clarification of the term "vehicle" used in English in the
Explanatory Report.

5.2 Article 2 ¢) - Definition of keeper

The Secretariat explained that the definition of the term "keeper" proposed in document
CUV 3/3 had been amended to align it as closely as possible with the definition in Directive
2008/110/EC, which had been included in ATMF at the 24™ session of the Revision
Committee (Berne, 23-25.6.2009), taking account of the particular features of the CUV UR.

D again criticised the deletion of the term "in a permanent manner" from this definition (see
minutes of the 2™ session of the working group, p.2) and asked that it be kept. If these words
were deleted, this would cause a problem as, for good reason, the definition of keeper in the
CUV was based on the definition used in road transport. A number of obligations, as well as
rights, were linked to the operation of a vehicle economically and in a permanent manner. D
saw no need to amend this definition in CUV and therefore asked that it not be changed.

UIC explained that the definition of keeper in the GCU had been aligned as closely as
possible with the definition of keeper in Directive 2008/110/EC. The definition in the GCU
required that the keeper be registered in the relevant official register or, in the absence of such
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a register, that the keeper be declared to the GCU Bureau. The concept of economic operation
made sense and made it possible to distinguish between the keeper and the ECM. The keeper
had a commercial perspective, whereas the ECM had a safety perspective. On the other hand,
UIC was uneasy with the expression "in a permanent manner", which could mean 5 months,
or which could just as well mean 5 years.

In the ensuing discussion between UIP, F, CER, the European Commission, CIT and the SG,
the following arguments were raised:

- It was difficult to define what "in a permanent manner™ might mean (F, CER, UIC);

- The concept of a register might cause a problem within OTIF, but it was desirable for
the keeper to be linked to a register (F, CER), and some thought was needed as to
what parallels should be made with the proposal currently being discussed for the 4™
railway package (F);

- If a keeper were listed in a register, this would certainly help identify the keeper
externally. But the fact remained that economic operation "in a permanent manner"
was an objective economic element which made it possible to impose obligations and
recognise the keeper's rights, because he had the right of disposal over the wagon

(D);

- Entering the keeper in a register could perhaps express the concept of permanence

(F);

- These issues had already been raised in 2005 and 2006 during the discussions on the
definition of keeper in Directive 2008/110/EC; the European Commission could
accept the definition proposed in document CUV 3/3; it would request a negotiating
mandate from the Council (European Commission);

- It might be a bit risky for the future if the definition of keeper in CUV required the
keeper to be entered in a register, because it was not very clear which register was
being referred to (the EU register or the GCU register) (SG and European
Commission).

Following these discussions, the working group kept the definition of keeper proposed in
document CUV 3/3.

However, there was no consensus on this definition, as D entered a reservation on deleting the
words "in a permanent manner".

5.3 Entity in Charge of Maintenance and amendment to Article 15 § 1 of ATMF

The SG recalled that the discussions at the 2" session (see minutes, p. 5) had led the working
group to ask WG TECH for its view on the possible inclusion in ATMF of all the provisions
proposed in document CUV 2/2 (definition of ECM and keeper's obligation to designate an
ECM). WG TECH (Bonn, 5.2.2014) had concluded that the provision concerning the keeper's
general responsibility for designating an ECM resulted from Article 15 § 1 of ATMF and
adopted the wording set out on page 3 of document CUV 3/3. At WG TECH, D had accepted
that decision.
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The European Commission recalled that it had entered a reservation, as this wording was not
identical to the provisions of EU law, particularly the safety directive. The EU would have to
take a position at the Revision Committee; it would exercise exclusive competence.

The working group noted the amendment to Article 15 § 1 of ATMF, and left it up to the 7™
session of the Committee of Technical Experts (Berne, 4 and 5 June 2014) to come up with
wording in OTIF's three working languages which would satisfy both lawyers and engineers.

5.4 New Article 9 § 3

The SG explained the proposed amendments to Article 9 of CUV. In the new § 3 proposed in
document CUV 3/3, the keeper assumes his obligations in respect of the maintenance of the
wagon under the contract of use in international traffic by having recourse to an ECM, which
is his servant in line with the model of 8 2 of Article 9, which deals with the infrastructure
manager. It enables identification of both the person responsible and the legal instrument
which underpins this responsibility. As for the proposed new 8§ 4, it was essential that the
GCU make it possible clearly to identify the actors' reciprocal role and obligations. This
provision was of a suppletory nature to enable the sector to implement other arrangements if
need be.

In D’s, view, these amendments were superfluous, especially as the proposed amendment to
Article 15 8 1 of ATMF was very clear. In addition, as noted at previous sessions, the
proposed amendment to 8§ 3 was a mixture of provisions under public and private law. Up to
now, matters of public law and private law had been carefully kept apart in COTIF and should
remain so. The rule in § 2, i.e. to consider the infrastructure manager as a person whose
services the rail transport undertaking makes use of, had been included to avoid customers
having to suffer from the separation of railway undertakings and infrastructure managers.
Lastly, the new 8 3 was unnecessary, as it referred to obligations which were not contractual,
but which came under public law, particularly Article 15 § 3 of ATMF.

UIP shared D's view.
The European Commission, F, CER and UIC supported the amendment to § 3.

However, CER thought the parallel with § 2 meant that these two provisions were identical
and that the second part of the sentence (*'for the safe state of running of the vehicle™) should
not be vague when matters were in fact clear.

The European Commission did not share this view, as the ECM was not defined in Article 2
of CUV.

As a compromise, UIC suggested that only the first part of the proposed sentence should be
kept, with a reference to the definition of ECM contained in Article 15 § 3 of ATMF.

CIT called for caution with this provision, as railway undertakings were having more and
more difficulties with the application of Article 9 8 2 as a result of the problems they were
encountering with infrastructure managers.

In light of the arguments brought forward in the discussion, the working group adopted the
following wording for the new paragraph 3 (new paragraph 1) of Article 9 CUV:
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"The entity in charge of maintenance (ECM) as defined in Article 15 8 2 of the ATMF
Uniform Rules shall be considered as a person whose services the keeper makes use of."

D maintained its position and again emphasized the fact that the new paragraph 3 was
superfluous. Moreover, it was not correct in terms of the substance. D submitted a written
proposal in all three working languages for a new Article 1a concerning the areas governed by
CUV. The meeting partipants refused to discuss the content and the Secretariat proposed that
D should submit the proposal for discussion at the meeting of the Revision Committee.

The other participants thought it was important that the working group should agree on
proposals that could be submitted to the Revision Committee.

The SG added that it was indeed very important to obtain a prior opinion on these issues from
the Member States, the European Commission and the stakeholders. But the majority of
participants at this session seemed to support the proposed amendment to § 3. The discussion
of the keeper's role in terms of safety should take place between the EU Member States,
because it concerned the safety aspect.

The discussions continued with the new § 4, which the SG thought was the core of the
proposed amendment, as it specified where the exchange of information between the railway
undertaking and the ECM should be regulated. It must be stated clearly that the railway
undertaking and the ECM can use the GCU or another channel to organise this exchange of
information.

D again highlighted the fact that this provision was a mixture of public and private law. CUV
dealt with contracts between keepers and railway undertakings; the ECM was not party to this
contract. The proposed text contravened this principle. The keeper who, on the other hand, is a
party to the contract of use, was not mentioned in the new 8 4. This provision should not be in
CUV. In addition, there was a contradiction between the two parts of the text proposed, which
made it inapplicable.

In contrast, the European Commission thought this provision made sense because it
specified the contracting parties’ obligations in terms of the information that had to be
exchanged. On the other hand, the European Commission shared D's last remark. It suggested
passing on directly to the obligation of the parties to exchange information (“the parties
referred to in Article 1 shall indicate ...") and to specify what information had to be
exchanged, which D, CER and UIC supported.

Like D, UIP did not think it was necessary to deal with the obligation to exchange
information on safety between the various actors in CUV, as this obligation was dealt with in
the legislation, whether in EU law or under COTIF. The way in which contracts were
concluded under the GCU regime should also be taken into account. It was not necessary to
conclude a written contract; the contract would also be concluded as soon as a wagon crossed
the border. This provision would be difficult to apply in practice.

The SG explained that exchange of information should be understood to mean information in
the sense of Article 15 8 3 of ATMF. It would be good if the working group could agree a
standard clause requiring that exchanges of information between the ECM and the railway
undertaking in the sense of Article 15 § 3 of ATMF be transmitted through the keeper.
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Following a discussion between F, D, the European Commission, UIC, CER and the SG,
the working group agreed the following wording, which, instead of a new § 4, would become
a new paragraph 2 in the new 8 3:

"The contract defined in Article 1 shall contain the relevant provisions to ensure the exchange
of information as defined in Article 15 § 3 of the ATMF Uniform Rules between the ECM
and the railway undertaking."

D and UIP entered a reservation on the new § 3 proposed in Article 9 of CUV.
55 Proposal from Germany — new Article 1a of the CUV UR
The proposal from D distributed during the session was worded as follows:

"Article 1a CUV
Areas governed by the CUV Uniform Rules

These Uniform Rules govern only the rights and obligations of the parties which arise from a
contract concerning the use of railway vehicles as means of transport for carriage in
accordance with the CIV Uniform Rules and in accordance with the CIM Uniform Rules.
Public law provisions applicable to the use of railway vehicles, in particular those provisions
relating to the technical admission of vehicles, to maintenance and to operational safety, shall
remain unaffected.”

D explained that its proposal was based on a strict separation between obligations under
public law and those of private law, which had always been the case in COTIF and its
Appendices. This proposal was based on Article 2 (Prescriptions of public law) of CIM. It
should establish clearly that CUV only governs the rights and obligations of the parties to a
contract of use of vehicles and that the provisions of public law remained unaffected.

As this proposal had only been submitted during the session, F, the European Commission
and CER said they were unable to take a position straight away.

D found this surprising. It had been possible to discuss the amendments to Article 9 very
quickly at this session so that they could be submitted to the Revision Committee, so D did
not understand why the working group was unable to discuss its proposal.

The SG replied that the amendments to Article 9 were not recent, as they went back to the 2"
session of the working group. The SG had exercised his right of initiative to submit proposals
for discussion by the Member States and stakeholders. If the participants at this session were
not able to take a position on D's proposal, it seemed to be a matter of sound administration
not to take a decision on this proposal at this session. D was nevertheless free to submit its
proposal to the Revision Committee.

5.6 Proposal from Slovakia — Amendment to Article 7 of the CUV UR

The SG drew participants' attention to the fact that the Secretariat had not received any
proposals to amend Article 7. There was the proposal from Slovakia (see p. 8 of the minutes
of the 1% and 2" sessions of the working group), but Slovakia did not really seem to be
pushing its proposal.
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UIC confirmed that this provision caused a problem for its members. In a joint declaration
sent to the SG in November 2013, UIC, UIP and ERFA had committed themselves to finding
a solution to deal with this issue in the GCU rather than to legislate in the CUV UR. So far,
despite the proposals submitted by UIC, the working group made up of these three
stakeholders had not found a solution. UIC estimated that the amount of compensation paid
out for damage caused by wagons was more than 40 million euros over 5 years and that
between 8 and 10 million euros worth of damage was settled without determining liability. As
a result, UIC was under a great deal of pressure from its members and wished to find a
solution.

UIP said it was confident that the sector would find a solution. The first meeting of the sector
in March had been constructive and a second meeting would be held at the end of April 2014.

F hoped that it would hear more positive news. In view of the number of legal cases and the
relatively unstable legal situation, F would propose a provision to the Revision Committee,
unless the sector was able to make progress by then and propose a solution.

5.7 Addition to the Explanatory Report on Article 7 of the CUV UR

The SG recalled that this addition had also been discussed at the second session of the
working group (see minutes, p. 7) and that it had been amended to take account of the
comment D had made at that time.

D rejected the proposed amendments as superfluous. Up to now, the term “obvious anomaly”
had not been used anywhere in CIM or the Explanatory Report and itself needed to be
explained. This was confusing and led to problems of demarcation.

According to CIT, Article 13 of CIM was very clear and the explanations on this Article
currently given in the Explanatory Report were sufficient. Once again, CIT advised caution.
These matters were dealt with in the UIC's loading provisions, which railway undertakings
referred to in their general conditions.

CER recalled that this issue had been discussed at WG TECH and the Committee of
Technical Experts for 3 years and that there should be no blurring between Appendix I,
section 6 of the UTP WAG and Article 13 of CIM.

Following these discussions, the working group agreed to replace "any obvious loading
anomalies™ with "any visible loading anomalies™.

6. Subsequent procedures

The SG said the Secretariat would finalise the working group's proposals to amend the CUV
UR so that they could be submitted to the Revision Committee.

He then informed the meeting that he had received a letter from D expressing its surprise at
the language regime used in this working group. This was a working group set up by the SG.
In future, OTIF would need these working groups to deal with Appendices A, B, D and E. The
SG would try to produce some rules of procedure that were less rigorous than those that
applied to the Revision Committee.
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7. Closing of the session

The Chairman closed the session and thanked all the experts present for their active
participation.
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